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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A

ALI CE M BENTON,

Plaintiff, No. CO01-1444 BZ

ORDER GRANTI NG DEFENDANT' S
MOTI ON FOR SUMVARY
JUDGVENT

V.

JOHN E. POITER, Post mster
General, U. S. Postal
Servi ce,

Def endant .

N N N N N N N N N N

Plaintiff, an African-Anmerican femal e born on January
10, 1930, was hired by defendant U.S. Postal Service
("Postal Service") in 1970 as a distribution clerk for the
Oakl and Processing and Distribution Center.® In 1983,
plaintiff became a flat sorter machi ne operator. Her
duties included working with a team of six people to |oad
mail into the machi ne, code the mail and renove the mail

fromthe machine. For the machine to operate effectively,

! The parties have consented to the jurisdiction of a
United States Magi strate Judge for all proceedings including
entry of final judgnment pursuant to 28 U . S.C. 8 636(c).
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it is essential that the team assigned to it be able to
wor k t oget her and comruni cate with each other. (Ranps
Decl., Am Ex. 3 at 164:5-166:7.)

In May, 1994, follow ng an investigation into a series
of plaintiff's co-workers' conplaints, some of which
al l eged that plaintiff nade threatening remarks towards her
co-workers, (Ranmps Decl., Exs. 5-6), plaintiff's supervisor
requested that she be schedul ed for a psychiatric fitness
for duty exam nation. On June 29, 1994, Dr. Stephen Raffle
exam ned plaintiff. He diagnosed her with “Del usi ona
(paranoi d) Disorder” and “Paranoid Personality Disorder,”
and concluded that, as a result of her condition, she was
not able to work as a flat sorting machi ne operator, and an
accommodati on for her disability was not possible. (Ranpbs
Decl., Ex. 2 at 10-12.) Based on Dr. Raffle's diagnosis,
plaintiff was found not fit for duty and was placed on non-
duty status on July 26, 1994. Plaintiff was notified that
she could return to work when she certified that she had
obt ai ned treatnment as recommended by Dr. Raffle. Plaintiff
never returned to work. On Decenber 31, 1996, she retired
from her position with the Postal Service. She filed a
charge with the EEOC and received a right to sue letter on
January 22, 2001.

On April 12, 2001, plaintiff, acting pro se, filed a
conpl ai nt agai nst the Postal Service pursuant to Title VII
of the Civil Rights Act of 1964 ("Title VII"), 42 U S.C. 8§
2000e, alleging that its refusal to return her to work

after placing her on non-duty status was discrimnatory
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based on her race, gender, disability and age.? At the
case managenent conference in October, 2001, | schedul ed
the | ast day to hear dispositive notions on May 29, 2002,
and set a trial date of July 8, 2002. After hearing from
neither party for the next seven nonths, defendant first
requested an extension of tinme to file its summary judgnent
noti on on May 22, 2002. | denied defendant's request, (May
24, 2002 Order), and on July 2, 2002, held a pretrial
conference at which both parties attended. At the
conference and in ny Pretrial Oder, | rem nded plaintiff
that she had the burden to establish an initial case of
discrimnation in a Title VII case by offering evidence
that gives rise to an inference that she suffered

di scrim nati on based on her race, gender, disability or

age. | again encouraged her to renew her efforts to obtain
counsel .®* On the day of trial, plaintiff requested a
continuance in order to attend a neeting with an attorney
she stated was interested in representing her. | granted
t he continuance and gave defendant |eave to refile its
motion for summary judgnent. (July 9, 2002 Order.)

Plaintiff later informed the court that the attorney

2 Title VII does not address discrimnation based on age
or disability. Construing plaintiff's pro se conpl aint

l'i berally, however, | will treat plaintiff's allegations of
di scrim nation based on disability as a claimpursuant to
the Rehabilitation Act, 29 U S.C. 8 794, and plaintiff's

al |l egations of discrimnation based on age as a claim
pursuant to the Age Discrimnation in Enploynent Act
("ADEA"), 29 U.S.C. § 633a.

3 Throughout this litigation, | have recommended to
plaintiff that she try to obtain counsel, but she has been
unsuccessful to this date.
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declined to represent her. Defendant now noves for sunmary
judgment, arguing that as a matter of law, plaintiff has
failed to support any of her clainms for discrimnation.
Plaintiff filed no opposition and failed to appear at the
Sept enmber 4, 2002 hearing.

The Federal Rules of Civil Procedure provide for
sunmary adj udi cati on when "the pl eadi ngs, depositions,
answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving
party is entitled to a judgnent as a matter of law. " Fed.
R Civ. P. 56(c). A genuine issue of material fact exists
if a reasonable jury could return a verdict in favor of the

nonnovi ng party. See Anderson v. Liberty Lobby, Inc., 477

U S. 242, 248 (1986). The court does not meke credibility
determ nations or weigh conflicting evidence, and views the
evidence in the light nost favorable to the nonnoving

party. See T.W Elec. Serv. v. Pac. Elec. Contractors

Ass'n, 809 F.2d 626, 630-631 (9th Cir. 1987)(citing
Mat sushita Elec. Indus. Co., Ltd. v. Zenith Radi o Corp.,

475 U. S. 574, 586 (1986)).

In order to establish a prima facie case of disparate
treatment under Title VII, plaintiff nust present evidence
"that gives rise to an inference of unlawf ul

discrimnation.” Sischo-Nownejad v. Merced Community

Col l ege, 934 F.2d 1104, 1110 (9th Cir. 1991)(citations
omtted). Plaintiff may use direct or circunstanti al

evi dence of discrimnation. See id. The amount of
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evi dence plaintiff nust produce for the prima facie case is
"very little.” 1d. at 1111. Plaintiffs commonly foll ow
t he nodel for presenting circunstantial evidence first

establi shed in McDonnell Douglas Corp. v. Geen, 411 U. S.

792 (1973). Using the MDonnell-Douglas nodel in this

case, plaintiff would have to present evidence that: 1) she
is a menber of a protected class, 2) she was qualified for
the position, 3) she was subject to an adverse enpl oynent
action, and 4) simlarly situated enpl oyees not in her
protected class were treated nore favorably. See

Villiarinob v. Aloha Island Air, Inc., 281 F.3d 1054, 1062

(9th Cir. 2002). |If plaintiff succeeds in producing
evi dence sufficient to raise an inference of

di scrim nation, the burden of production shifts to the
defendant to articulate a legitimte, nondiscrimnatory
reason for the enploynment decision. See id. Once the
def endant rebuts the inference of discrimnation, the
plaintiff nust show that the articul ated reason for the

enpl oyment action is a pretext for discrimnation. See id.

Despite repeated requests to plaintiff to state the
factual basis for her claimthat defendant's decision to
pl ace her on non-duty status was inperm ssibly notivated by
consi derations of race and gender, plaintiff failed to
submt an opposition to defendant's notion. | have
searched the record on nmy own, and even assuni ng that the
limted amount of evidence plaintiff submtted in

preparation for trial would be adm ssible, she still fails
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to state a claimfor disparate treatnment based on race or
gender. For exanple, plaintiff has not established that

t he adverse enpl oynent action was caused by her protected
status. "[Plurely conclusory allegations of alleged

di scrim nation, with no concrete, relevant particul ars,
will not bar sunmary judgnment." Forsberg v. Pac. Bell N W

Tel. Co., 840 F.2d 1409, 1418-19 (9th Cir. 1988). See also

Goberman v. Oreqgon Dep't of Transp., 2000 W. 137090 at *5

(D. O. Feb. 3, 2000) ("[Plaintiff's] subjective belief
that he suffered an adverse enpl oynent decision for

di scrim natory reasons is not sufficient to establish a
prima facie case of discrimnation."). Mreover, plaintiff
offers no evidence that simlarly situated enpl oyees that
were either male or in another racial group were treated
nore favorably than she was treated.

Even if plaintiff were able to establish a prima facie
case of disparate treatment based on race or gender, the
evi dence before me overwhel m ngly supports the conclusion
that defendant had a legitimate and nondi scrim natory
notive behind its decisions to order a fitness for duty
exam nati on and place plaintiff on non-duty status. After
recei ving a nunber of conplaints fromplaintiff's co-
wor kers about her hostile and abusive behavior, (Ranps
Decl., Am Ex. 3 at 139:14-142:20; Exs. 5-7), defendant
required plaintiff to submt to a fitness for duty exam
Def endant then decided to place plaintiff on non-duty
status after receiving Dr. Raffle's diagnosis of her nental

condi tion. There is no evidence in the record for the
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proposition that defendant's decisions were inmpermssibly
based on plaintiff's race or gender. Therefore, | find
that plaintiff has failed to establish as a matter of law a
claimunder Title VII for disparate treatnment based on race
or gender.

Al t hough I am m ndful that "[t]here is no burden upon
the district court to distill every potential argunent that
coul d be made based upon the materials before it on sunmary

judgment,"” Resolution Trust Corp. v. Dunmar Corp., 43 F.3d

587, 599 (11th Cir.), cert. denied, 516 U.S. 817 (1995),

plaintiff m ght argue that she has produced enough evi dence
to sustain clainm of sexual harassnment and retaliation
under Title VII. Sexual harassnent is actionable when it

creates a hostile or abusive work environnent. See Meritor

Sav. Bank v. Vinson, 477 U S. 57, 66 (1986). To prove a

case of sexual harassnment, plaintiff nust show that: 1) she
was subjected to verbal or physical conduct of a sexual
nature, 2) the conduct was unwel come, and 3) the conduct
was "sufficiently severe or pervasive to alter the

conditions of the victinm s enploynent and create an abusive

wor ki ng environnent." Fuller v. City of Oakland, 47 F.3d
1522, 1527 (9th Cir. 1995)(citations omtted). The working
envi ronnent must be both subjectively and objectively

abusive. See id. (citing Harris v. Forklift Sys., 510 U. S.

17, 21-22 (1993)). "Whether the workplace is objectively
hostil e nmust be determ ned fromthe perspective of a
reasonabl e person with the sanme fundanental

characteristics.” | d.
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Fromreviewing plaintiff's pretrial subm ssions, it is
possi ble to gl ean the begi nnings of a sexual harassnent
claim Plaintiff submtted a declaration, originally
executed on February 25, 1993 and presented in an action
filed by a co-worker against defendant, in which she states
t hat she has been harassed for many years and that her
supervi sor has told her to ignore it. (Benton Decl. at
2:1-12.) However, this is the extent of plaintiff's
evidence. Plaintiff provides no specific details about any
conduct she was exposed to, nor does she denonstrate the
severity or pervasiveness of the conduct by show ng any
alteration in her working conditions. Wthout nore,
plaintiff's conclusory statenents are not enough to defeat
def endant's summary judgnent notion.

To make out a prima facie case of retaliation under
Title VII, a plaintiff nust show that: 1) she acted to
protect her rights under Title VII, 2) the enpl oyer
subsequently took an adverse enpl oynment action agai nst her,
and 3) there is a causal |link between the two events. See

Steiner v. Showboat Operating Co., 25 F.3d 1459, 1464 (9th

Cir. 1994), cert. denied, 513 U S. 1082 (1995). If
plaintiff is successful, the burden of production shifts to
def endant to advance a |legitimte, nondiscrimnatory reason
for the adverse action. See id. Plaintiff nmust then show
t hat defendant's reason was nerely pretextual. See id.

The Ninth Circuit, adopting the EEOC s definition, has held
t hat "adverse enpl oynent action" neans "any adverse

treatnment that is based on a retaliatory notive and is
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reasonably likely to deter the charging party or others

fromengaging in protected activity." Ray v. Henderson,

217 F.3d 1234, 1242-43 (9th Cir. 2000). This
interpretation includes "lateral transfers, unfavorable job
references, and changes in work schedul es" but does not
cover "every offensive utterance by co-workers, because

of fensive statenents by co-workers do not reasonably deter
enpl oyees from engaging in protected activity." 1d. at
1243.

In preparation for trial, plaintiff produced evidence
that she had filed an Equal Enpl oynment Opportunity ("EEQO")
conplaint prior to defendant's decision to place her on
non-duty status. Even viewing this evidence in the |ight
nost favorable to the plaintiff, the mere fact that an EEO
conplaint was filed before an adverse enpl oynent deci sion
was made is not enough to wi thstand summry judgnent on a
Title VII retaliation claim especially considering that
def endant submtted testinony fromplaintiff's supervisor
that she was aware of plaintiff's conplaint and it had no
I npact on her decision to request a fitness for duty

exam nation. (Ranpbs Decl., Am Ex. 3 at 166:20-167:3.)

Def endant al so noves for sunmary judgnent on
plaintiff's claimof discrimnation based on her
disability. In order to establish her prim facie case
under the Rehabilitation Act, plaintiff nust denonstrate
that she 1) is an individual with a disability within the

meani ng of the Rehabilitation Act, 2) is otherw se

9
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qualified for the position, and 3) was discrimnm nated

agai nst solely because of her disability. See Mustafa v.

Clark County Sch. Dist., 157 F.3d 1169, 1174 (9th Cir.

1998). A person is considered disabled if she has a

physi cal or nmental inpairment that substantially limts one
or more major |life activities, if she has a record of such
i npai rnment, or if she is regarded as having such an

i npairnment. See 29 U.S.C. 8§ 705(20)(b). See also

Thornhill v. Marsh, 866 F.2d 1182, 1183 (9th Cir.

1989) (hol ding that a person is disabled either if he has a
disability or if he is regarded as having a disability). A
person is "otherwise qualified" if she can performthe
essential functions of the position with or w thout
reasonabl e accommodation. See 29 C.F.R 1630.2(m.
"Essential functions" means the fundanmental job duties of
the enpl oyment position the individual with a disability
hol ds or desires. "Essential functions" does not include
the margi nal functions of the position. See 29 C.F.R
1630.2(n)(1).

View ng the evidence in the |ight nost favorable to
plaintiff, she has failed to show that she was ot herw se
qualified to be a flat sorter machi ne operator.?
Plaintiff's supervisor testified that the essenti al
functions of the position require a flat sorter machine
operator to be able to work together and conmunicate with

t he other nmenbers of her team (Ranobs Decl., Am Ex. 3 at

4 Def endant does not dispute that plaintiff is disabled

within the neaning of the Rehabilitation Act.

10
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164:5-166:7.) Plaintiff has failed to dispute Dr. Raffle's
medi cal report, which states that as a result of her
paranoi d disorder, plaintiff is not able to work as a fl at
sorting machine operator, and it is not possible for

def endant to accommodate her disability. (Ranps Decl., EX.
2 at 10-12.) Specifically, Dr. Raffle found that
plaintiff's "underlying irritability, persecutory nature,
social isolation and m sperception of reality significantly
interferes with her ability to relate to other people.”
(Ld. at 11.) His findings reflect plaintiff's co-workers'
repeat ed conpl ai nts about her behavior. (Ranps Decl., Am
Ex. 3 at 139:14-142:20; Exs. 5-7.) Absent any evidence to
the contrary, plaintiff has failed as a matter of law to
establish that she was otherw se qualified for her

position. See, e.qg., Boldini v. Postmaster Gen., 928 F.

Supp. 125, 131-32 (D.N.H 1995) (postal service enpl oyee
with nmental disability whose behavior led to a hostile
at nosphere with her co-workers was not otherw se qualified
for her position).

Additionally, plaintiff is unable to establish, as a
matter of |aw, that the adverse treatnment was based on her
di sability al one, not on conduct caused by the disability.

See Newl and v. Dalton, 81 F.3d 904, 906 (9th Cir. 1996)

(Rehabilitation Act does not immunize enpl oyee from adverse
enpl oynent action when m sconduct caused by al coholism
woul d otherwi se justify termnation). As previously

menti oned, defendant requested a fitness for duty

exam nation for plaintiff after receiving a nunber of

11
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conplaints fromher co-workers. Dr. Raffles' diagnosis
merely confirmed that plaintiff's nmedical condition
contributed to the problens she was experiencing with her
co-workers. Defendant's decision to place her on non-duty
status until she received treatnent for her condition was
not due solely to the fact that she was diagnosed with a
par anoi d del usi onal disorder, but rather because her
conduct at work was inpaired. | can find nothing in the
record, and plaintiff has offered no response, to dispute
defendant's legitimte expl anation.

Finally, defendant argues that as a matter of | aw,
plaintiff fails to state a claimfor discrimnation based
on her age. Under the ADEA, "[a]ll personnel actions
affecting enployees . . . who are at |east 40 years of age

in the United States Postal Service . . . shall be
made free from any discrimnation based on age.” 29 U S.C
§ 633a(a). In order to establish a prim facie case under
the ADEA, plaintiff nust show that 1) she was within the
protected age group (over 40 years old), 2) she perforned
her job satisfactorily, 3) she was discharged, and 4) she
was replaced by a substantially younger enployee with equal

or inferior qualifications. See Coleman v. Quaker QOats

Co., 232 F.3d 1271, 1281 (9th Cir. 2000), cert. denied, 533
U S 950 (2001). If plaintiff succeeds, the burden of
production shifts to the defendant to articulate a

| egiti mate, nondiscrim natory reason for the enploynent
decision. See id. Once the defendant rebuts the inference

of discrimnation, the plaintiff must show that the

12
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articul ated reason for the enploynment action is a pretext
for discrimnation. See id.

Al t hough plaintiff stated during her deposition that
one of her supervisors m ght have urged her to retire
because she was the ol dest enployee in her group, (Ranpbs
Decl., Ex. 12 at 36:4-25), she has failed to offer any
evi dence that after she was placed on non-duty status, she
was replaced by a substantially younger enpl oyee with equal
or inferior qualifications. Furthernore, as discussed
above, even if plaintiff was able to neet her initial
burden, defendant has articulated a |legitimte,
nondi scrim natory reason for placing her on non-duty
status. As a matter of law, therefore, plaintiff has
failed to state a claimfor discrimnation based on her
age.

For the foregoing reasons, |IT IS HEREBY ORDERED t hat
defendant's nmotion for summary judgnment i s GRANTED

Dat ed: Septenber 4, 2002

Ber nard Zi mrer man
United States Magistrate Judge
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